TUESDAY,  MARCH  2,  1976 


PART  II: 

DEPARTMENT  OF 
HEALTH, 

EDUCATION,  AND 
WELFARE 

Office  of  Education 


PRIVACY  RIGHTS  OF 
PARENTS  AND  STUDENTS 


Initial  Implementation  Regulations 


9062 


RULES  AND  REGULATIONS 


Title  45 — Public  Welfare 

SUBTITLE  A— DEPARTMENT  OF  HEALTH, 

EDUCATION,  AND  WELFARE,  GENERAL 

ADMINISTRATION 

PART  99 — PRIVACY  RIGHTS  OF  PARENTS 
AND  STUDENTS 

The  Family  Educational  Rights  and 
Privacy  Act  regulations  will  be  published 
in  a  series.  This  is  a  section  of  that  series. 
Others  will  be  published  shortly. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
January  6,  1975  at  40  FR  1208  setting 
forth  the  requirements  to  be  met  by  an 
educational  agency  or  institution  to  pro¬ 
tect  the  privacy  of  parents  and  students 
under  section  438  of  the  General  Edu¬ 
cation  Provisions  Act,  as  amended 
(added  by  section  513  of  Pub.  L.  93-380 
and  amended  by  section  2  of  Pub.  L.  93- 
568). 

Three  hundred  and  twenty-one  letters 
of  comment  were  received  during  the 
60-day  public  comment  period  which 
closed  on  March  7,  1975.  All  comments 
were  given  consideration  during  the  re¬ 
vision  of  the  regulations. 

A  summary  of  the  major  comments 
received,  pertaining  to  those  sections  of 
the  Act  on  which  regulations  are  re¬ 
quired  to  be  promulgated,  follows  in 
order  of  the  sections  numbered  as  in  the 
final  regulations.  E8M:h  summary  of  com¬ 
ments  is  followed  by  a  response  which 
indicates  whether  or  not  a  change  has 
been  made  in  the  regulations.  Technical 
changes,  such  as  the  renumbering  of 
sections,  are  listed  under  those  changes 
at  the  end  of  each  section  or  subpart. 

Subpart  B — Amendment  of  Educational 
Records 

1.  Section  99.10  Request  to  amend 
education  records — Comment.  Several 
commenters  indicated  they  were  con¬ 
cerned  that  an  educational  agency  or 
institution  might  use  the  informal  pro¬ 
ceedings  imder  §  99.21  of  the  proposed 
rules  to  delay  in  providing  the  parent  of 
a  student  or  an  eligible  student  with  an 
opportunity  for  a  hearing  to  seek  the 
correction  of  education  records. 

Response.  Section  99.21  of  the  pro¬ 
posed  rules  has  been  deleted.  New  §  99.10 
states  that  if  a  parent  of  a  student  or 
an  eligible  student  believes  that  infor¬ 
mation  in  the  education  records  of  the 
student  is  Inaccurate  or  misleading  or 
violates  the  privacy  or  other  rights  of 
the  student,  the  parent  or  the  eligible 
student  may  request  that  the  educational 
agency  or  institution  amend  the  records. 
The  educational  agency  or  institution 
must  decide  whether  to  amend  the  edu¬ 
cation  records  within  a  reasonable  period 
of  time  of  receipt  of  the  request.  If  the 
educational  agency  or  institution  decides 
to  refuse  to  amend  the  education  records 
of  the  student,  the  agency  or  institution 
must  inform  the  parent  of  the  student 
or  the  eligible  student  of  the  right  to 
a  hearing.  If  concerned  that  the  educa¬ 
tional  agency  or  institution  is  utilizing 
informal  attempts  to  reconcile  differ¬ 
ences  as  a  delaying  tactic,  the  parent  or 
eligible  student  may  exercise  his  right 


to  a  hearing  without  benefit  of  the 
decision  from  any  informal  proceeding. 

2.  Section  99.11  Right  to  a  hearing — 
Comment.  A  commenter  suggested  that 
the  right  to  a  hearing  to  seek  the  correc¬ 
tion  of  information  contained  in  the  edu¬ 
cation  records  of  a  student  be  limited  to 
permanent  education  records  which  are 
not  more  than  three  years  old. 

Response.  The  statute  does  not  pro¬ 
vide  for  such  a  time  limitation.  Section 
438(a)  (2)  states  that 

the  parents  of  students  who  are  or  have  been 
in  attendance  at  a  school  of  such  agency  or 
such  institution  are  provided  an  opportunity 
for  a  hearing  *  *  *  to  challenge  the  con¬ 
tent  of  such  student's  education  records,  in 
order  to  Insure  that  the  records  are  not 
inaccurate,  misleading,  or  otherwise  in  vio¬ 
lation  of  the  privacy  or  other  rights  of 
students  •  •  • 

In  addition,  the  fact  that  the  right  is 
provided  to  parents  of  students  “who 

•  •  *  have  been  in  attendance  •  •  •” 
as  well  as  to  parents  of  students  “who 

*  •  •  are  in  attendance  •  •  makes 
it  clear  that  the  right  to  a  hearing  may 
not  be  denied  because  the  education  rec¬ 
ords  are  more  than  three  years  old.  The 
purpose  of  the  hearing  is  “to  provide  an 
opportunity  for  the  correction  or  dele¬ 
tion  of  any  such  inaccurate,  misleading 
or  otherwise  inappropriate  data  con¬ 
tained  •  •  in  the  education  records 
of  a  student  regardless  of  when  the  in¬ 
formation  was  entered  in  the  education 
records.  No  change  has  been  made  in  the 
regulations. 

Comment.  A  commenter  recommended 
it  be  made  explicit  that  when  an  educa¬ 
tional  agency  or  institution  finds  that 
information  contained  in  the  education 
records  of  a  student  is  inaccurate,  mis¬ 
leading,  or  otherwise  inappropriate  that 
the  information  must  be  corrected  or 
deleted  from  the  education  records. 

Response.  New  §  99.11(b)  states  that 
if ,  as  a  result  of  a  hearing,  an  educational 
agency  or  institution  decides  that  the 
information  is  inaccurate,  misleading,  or 
otherwise  in  violation  of  the  rights  of 
the  student,  the  agency  or  institution 
shall  amend  the  education  records  of  the 
student  accordingly,  and  so  inform  the 
parent  of  the  student  or  the  eligible  stu¬ 
dent  in  writing. 

Comment.  A  commenter  requested 
clarification  regarding  whether  or  not  a 
hearing  could  be  requested  by  a  parent 
of  a  student  or  an  eligible  student  to 
contest  the  assignment  of  a  grade. 

Response.  A  hearing  may  not  be  re¬ 
quested  by  a  parent  of  a  student  or  an 
eligible  student  to  contest  the  assign¬ 
ment  of  a  grade;  however,  a  hearing  may 
be  requested  to  contest  whether  or  not 
the  assigned  grade  was  recorded  ac¬ 
curately  in  the  education  records  of  Uie 
student.  The  “Joint  Statement  in  Ex¬ 
planation  of  Buckley/Pell  Amendment 
(Congressional  Record’’  at  S.  21488,  daily 
edition,  December  13, 1974)  stated  in  part 

There  has  been  much  concern  that  the 
right  to  a  hearing  will  permit  a  parent  or 
student  to  contest  the  grade  given  a  student’s 
performance  In  a  course.  Tliat  Is  not  in¬ 
tended.  It  Is  Intended  only  that  there  be  pro¬ 


cedures  to  challenge  the  accuracy  of  In¬ 
stitutional  records  which  record  the  grade 
which  was  actually  given.  Thus,  the  parents 
or  student  could  seek  to  correct  an  lm> 
propeHy  recorded  grade,  but  could  not 
through  the  hearing  required  pursuant  to 
this  law  contest  whether  the  teacher  should 
have  assigned  a  higher  grade  because  the 
parents  or  student  believe  that  the  student 
was  entitled  to  the  higher  grade. 

Other  Changes.  Section  99.20  of  the 
proposed  rules  has  been  renumbered 
§  99.11. 

3.  Section  99.12  Conduct  of  the  hear¬ 
ing — Comment.  Several  commenters  ex¬ 
pressed  concern  that  the  standards  for 
the  conduct  of  a  hearing  did  not  ade¬ 
quately  satisfy  due  process  requirements. 
The  commenters  recommended  the  in¬ 
clusion  of  additional  requirements  to 
protect  parents  and  students  such  as  ( 1 ) 
specifying  the  period  of  time  within 
which  educational  agencies  or  institu¬ 
tions  must  hold  a  hearing,  (2)  requiring 
that  the  hearing  be  held  at  a  time  and 
place  convenient  for  the  parent  or 
student,  (3)  permitting  the  parent  or 
student  to  be  assisted  by  an  attorney  or 
other  representative  of  his  or  her  choice, 
(4)  providing  the  parent  or  student  with 
an  opportunity  to  present  evidence  rele¬ 
vant  to  the  Issues,  (5)  requiring  that  the 
hearing  be  conducted  by  an  official  who  is 
not  an  employee  of  the  school,  agency,  or 
institution,  (6)  requiring  that  the  hear¬ 
ing  be  conducted  and  the  decision  be  pro¬ 
vided  in  the  primary  language  of  the 
parent  or  student  and  (7)  requiring  that 
the  decision  be  based  solely  on  evidence 
presented  at  the  hearing. 

Response.  New  §  99.12  includes  many, 
but  not  all  of  the  recommended  require¬ 
ments.  In  some  instances  the  recom¬ 
mended  requirements  have  been  modi¬ 
fied.  Section  99.12(a)  states  that  the 
parent  of  a  student  or  an  eligible  student 
shall  be  given  notice  of  the  date,  place 
and  time  reasonably  in  advance  of  the 
hearing.  An  educational  agency  or  insti¬ 
tution  must  make  a  reasonable  effort  to 
schedule  the  hearing  at  a  time  and  place 
which  is  convenient  for  the  parent  or 
eligible  student  and  conduct  the  hearing 
in  a  manner  that  will  not  effectively  pre¬ 
vent  the  exercise  of  the  parents’  or  stu¬ 
dents’  rights. 

Section  99.12(c)  states  that  a  parent  of 
a  student  or  an  eligible  student  shall  be 
afforded  a  full  and  fair  opportunity  to 
present  evidence  which  is  relevant  to  the 
issues,  and  that  a  parent  or  an  eligible 
student  may  be  assisted  or  represented 
by  an  individual  of  his  or  her  choice  at 
his  or  her  own  expense,  including  an  at¬ 
torney. 

Section  99.12(e)  states  that  the  deci¬ 
sion  of  an  educational  agency  or  insti¬ 
tution  shall  be  based  solely  upon  the 
evidence  presented  at  the  hearing.  In 
addition,  the  decision  must  Include  a 
summary  of  the  evidence  and  the  reasons 
for  the  dec^ion. 

It  was  determined  that  it  was  not 
feasible  to  set  a  specific  period  of  time 
within  which  each  educational  agency 
or  institution  must  hold  a  hearing.  It  was 
felt  that  the  requirement  imder  §  99.12 
(a)  that  a  hearing  be  held  within  • 
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a  reasonable  period  of  time  after  the 
educational  agency  or  institution  has  re> 
ceived  the  request  •  •  •"  provides  ade¬ 
quate  protection  to  parents  and  stu¬ 
dents. 

It  was  determined  that  the  require¬ 
ment  that  the  hearing  be  conducted  by 
an  agency  or  Institutional  official  or 
other  party,  who  does  not  have  a  direct 
interest  in  the  outcome  of  the  hearing, 
provides  adequate  protection  to  parents 
and  students.  Nothing  m  section  438  of 
the  Act  or  this  part  would  preclude  an 
educational  agency  or  institution  from 
employing  a  hearing  examiner  to  con¬ 
duct  the  hearing;  however,  the  decision 
to  abide  with  the  determination  of  the 
hearing  examiner  must  be  the  decision  of 
the  educational  agency  or  Institution. 

It  was  determined  that  the  require¬ 
ment  that  an  educational  agency  or  in¬ 
stitution  conduct  a  hearing  and  provide 
the  decision  in  the  primary  language  of 
the  parent  or  student  would  in  many 
cases  be  burdensome.  A  parent  or  an  eli¬ 
gible  student  has  a  right  under  §  99.12 
(c)  to  •  ‘be  assisted  or  represented 
by  an  individual  of  his  or  her  choice  at 
his  of  her  own  expense  •  •  If  a  par¬ 
ent  of  a  student  does  not  speak  English 
he  or  she  could  also  be  assisted  by  an¬ 
other  individual  who  is  qualified  to  serve 
as  an  Interpreter.  An  educational  agency 
or  institution  which  serves  students  in 
an  area  where  the  primary  or  home  lan¬ 
guage  of  the  parents  and  students  is  a 
language,  other  than  English,  is  encour¬ 
aged,  but  not  required,  whenever  possible 
to  conduct  the  hearing  and  provide  the 
decision  in  the  primary  or  home  lan¬ 
guage  of  the  parents  and  students. 

Other  changes.  Section  99.12  of  the 
proposed  niles  entitled  Formal  proceed¬ 
ings  has  been  retitled  Conduct  of  the 
hearing. 

SUBPART  C — DiSCLOSURX  OF  PERSONALLY 

lOKNTinABLX  iNFORHAnON  FROM  EDU¬ 
CATION  Records  in  Health  and  Safety 

Emergencies 

4.  Section  99.21  Conditions  for  dis¬ 
closure  in  health  and  safety  emergen¬ 
cies.— Comment.  Two  commenters  rec¬ 
ommended  that  the  regulations  specify 
that  the  written  consent  of  a  parent  of 
a  student  or  an  eligible  student  is  not 
required  for  the  disclosure  of  informa¬ 
tion  from  the  education  records  of  a 
student  in  a  health  or  safety  emergency. 

Response.  Section  99.21  states  that  an 
educational  agency  or  institution  may 
disclose  information  from  the  education 
records  of  a  student  without  the  written 
consent  of  a  parent  of  a  student  or  an 
eligible  student  in  a  health  or  safety 
emergency. 

Comment.  A  commenter  stated  that 
the  decision  as  to  what  constitutes  a 
health  or  safety  emergency  should  be 
left  to  the  discretion  of  an  official  of  an 
educational  agency  or  institution. 

Response.  Section  99.21(a)  states  that 
an  educational  agency  or  institution  may 
disclose  information  from  the  education 
records  of  a  student  in  a  health  or  safety 
emergmey,  but  does  not  specify  what 
constitutes  a  health  or  safety  emergency. 
Each  educational  agency  or  institution 


must  decide  if  there  is  a  health  or  safety 
emergency  which  requires  the  disclosure 
of  information  from  the  education  rec¬ 
ords  of  a  student  without  the  written 
consent  of  a  parent  of  a  student  or  an 
eligible  student.  Section  99.21(b)  enu¬ 
merates  the  criteria  to  be  used  by  an 
educational  agency  or  institution  in 
making  a  decision  as  to  whether  or  not 
to  disclose  the  information  without 
written  consent. 

Other  Changes.  Section  99.35  Release 
of  information  for  health  or  safety  emer¬ 
gencies  of  the  proposed  rules  has  been 
renumbered  and  retltled  i  99.21  Con¬ 
ditions  for  disclosure  in  health  and  safety 
emergencies. 

Effective  date.  These  regulations  shall 
be  effective  on  March  2, 1976. 

Dated:  February  25,  1976 

David  Mathews, 
Secretary  of  Health,  Education. 

and  Welfare 

Subpart  A — General 

Bee. 

99.1  Purpose. 

99.2  Definitions. 

Subpart  B — Amendment  of  Education  Records 

99.10  Request  to  amend  education  records. 

99.11  Right  to  a  bearing. 

99.12  Conduct  of  the  hearing. 

Subpait  C— (Msclosura  of  Personally  IdentHlabla 
Information  From  Education  Records  in  Health 
and  Safety  Emergancies 

99.20  Prior  consent  for  disclosure  not  re¬ 

quired. 

90.21  Conditions  for  disclosure  In  health 

and  safety  emergencies. 

Authoritt:  Sec.  438,  General  Education 
Provision  Act,  as  amended,  88  Stat.  571-574, 
1858-1862  (20  UJ3.C.  1232(g)). 

Subpart  A — General 
§  99.1  Purpose. 

The  purpose  of  this  part  is  to  set  forth 
requirements  governing  the  protection  of 
privacy  of  parents  and  students  under 
section  438  of  the  Oeneral  Education 
Provisions  Act,  as  amended. 

(20  UA.C.  1232(g)) 

§  99.2  Definitions. 

As  used  in  this  part: 

'^Disclosure”  means  permitting  access 
or  the  release,  transfer,  or  other  ccmi- 
munlcation  of  education  records  of  the 
student  or  the  personally  identifiable  in¬ 
formation  contained  therein,  orally  or  in 
writing,  or  by  electronic  means,  or  by  any 
other  means  to  any  party. 

(20UJ3.C.  1232g(h)(l)) 

"Eligible  student”  means  a  student  who 
has  attained  eighteen  years  of  age  or  is 
attending  an  institution  of  postsecondary 
education. 

(20nA.C.  1232g(d)) 

"Institution  of  postsecondary  educa¬ 
tion”  means  an  institution  which  pro¬ 
vides  education  to  students  beyond  the 
secondary  school  level:  "secondaiy  school 
level”  means  the  educational  level  (not 
beyond  grade  12)  at  which  secondary 
education  is  provided,  as  determined  un¬ 
der  State  law. 


(20UA.C.  1232g(<!)) 

“Party”  means  an  individual,  agency, 
institution  or  organization. 

(20  UjB.C.  1232g(b)  (4)  (A)  ) 

Subpart  B — Amendment  of  Education 
Records 

§  99.10  Request  to  amend  education 
records. 

(a)  The  parent  of  a  student  or  an 
eligible  student  who  believes  that  infor¬ 
mation  contained  in  the  education  rec¬ 
ords  of  the  student  is  Inaccurate  or  mis¬ 
leading  or  violates  the  privacy  or  other 
rights  of  the  student  may  request  that 
the  educational  agency  or  Institution 
which  maintains  the  records  amend 
them. 

(b)  The  educational  agency  or  institu¬ 
tion  shall  decide  whether  to  amend  the 
education  records  of  the  student  in  ac¬ 
cordance  with  the  request  within  a  rea¬ 
sonable  period  of  time  of  receipt  of  the 
request. 

(c)  If  the  educational  agency  or  insti¬ 
tution  decides  to  refuse  to  amend  the 
education  records  of  the  student  in  ac¬ 
cordance  with  the  request  it  shall  so  in¬ 
form  the  parent  of  the  student  or  the 
eligible  student  of  the  refusal,  and  advise 
the  i>arent  or  the  eligible  student  of  the 
right  to  a  hearing  under  S  99.11. 

(20  U.S.O.  1232g(a)  (2)) 

§99.11  Right  to  a  hearing. 

(a)  An  educational  agency  or  institu¬ 
tion  shall,  on  request,  provide  an  oppor¬ 
tunity  for  a  hearing  in  order  to  challenge 
the  content  of  a  student’s  education  rec¬ 
ords  to ’insure  that  information  in  the 
education  records  of  the  student  is  not 
Inaccurate,  misleading  or  otherwise  in 
violation  of  the  privacy  or  other  rights  of 
students.  The  hearing  shall  be  conducted 
in  accordance  with  §  99.12. 

(b)  If,  as  a  result  of  the  hearing,  the 
educational  agency  or  institution  decides 
that  the  Information  is  Inaccurate,  mis¬ 
leading  or  otherwise  in  violation  of  the 
privacy  or  other  rights  of  students,  it 
shall  amend  the  education  records  of  the 
student  accordingly  and  so  Inform  the 
parent  of  the  student  or  the  eligible  stu¬ 
dent  in  writing. 

(c)  If,  as  a  result  of  the  hearing,  the 
educational  agency  or  institution  decides 
that  the  information  is  not  inaccurate, 
misleading  or  otherwise  in  vicdatlon  of 
the  privacy  or  other  rights  of  students, 
it  shall  inform  the  parent  or  eligible 
student  of  the  right  to  place  in  the  edu¬ 
cation  records  of  the  student  a  statement 
commenting  upon  the  information  in 
the  education  records  and/or  setting 
forth  any  reasons  for  disagreeing  with 
the  decision  of  the  agency  or  institution. 

(d)  Any  exiMbnation  placed  in  the  edu¬ 
cation  records  of  the  student  under  para¬ 
graph  (c)  of  this  section  shall: 

(1)  Be  maintained  by  the  educational 
agency  or  Institution  as  part  of  the  edu¬ 
cation  records  of  the  student  as  long  as 
the  record  or  contested  portion  thereof 
is  maintained  by  the  agency  or  institu¬ 
tion,  and 
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(2)  If  the  education  records  of  the 
student  or  the  contested  portion  thereof 
Is  disclosed  by  the  educational  agency 
or  institution  to  any  party,  the  explana- 
tiCHi  shall  also  be  disclosed  to  that  party- 
(20n^.C.  1232g(a)  (2)) 

§  99.12  Conduct  of  the  hearing. 

The  hearing  required  to  be  held  by 
f  99.11(a)  shall  be  conducted  according 
to  procedures  which  shall  include  at  least 
the  following  elements: 

(a)  The  hearing  shall  be  held  within 
a  reasonable  period  of  time  after  the 
educationsd  agency  or  institution  has  re¬ 
ceived  the  request,  and  the  parent  of  the 
stud^t  or  the  eligible  student  shall  be 
given  notice  of  the  date,  place  and  time 
reasonably  in  advance  of  the  hearing; 

(b)  The  hearing  shall  be  conducted 
by  any  party,  including  an  ofiOcial  of 
the  educational  agency  or  institution, 
who  does  not  have  a  direct  interest  in 
the  outcome  of  the  hearing. 

(c)  The  parent  of  the  student  or  the 
eligible  student  shall  be  afforded  a  fiill 
and  fair  opportunity  to  present  evidence 
relevant  to  the  issues  raised  under  S  99.11, 
and  may  be  assisted  or  represented  by 
Individuals  of  his  or  her  choice  at  his  or 
her  own  expense,  including  an  attorney; 
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(d)  The  educational  agency  or  institu¬ 
tion  shall  make  its  decision  in  writing 
within  a  reasonable  period  of  time  after 
the  conclusion  of  the  hearing;  and 

(e)  The  decision  of  the  agency  or  in¬ 
stitution  shall  be  based  solely  upon  the 
evidence  presented  at  the  hearing  and 
shall  include  a  summary  of  the  evidence 
and  the  reasons  for  the  decision. 

(20  U.S.C.  1232g(a)(2)) 

Subpart  C — Disclosure  of  Personally  Iden¬ 
tifiable  Information  From  Education  Rec¬ 
ords  in  Health  and  Safety  Emergencies 

§  99.20  Prior  consent  for  disclosure  not 
required. 

(a)  An  educational  agency  or  institu¬ 
tion  may  disclose  personally  identifiable 
information  from  the  education  records 
of  a  student  without  the  prior  written 
consent  of  the  parent  of  the  student  or 
the  eligible  student  only  under  the  cir¬ 
cumstances  and  for  the  purposes  enu¬ 
merated  in  section  438(b)  of  the  Act. 
Among  the  situations  in  which  prior 
written  consent  is  not  required  is  a  health 
or  safety  emergency,  subject  to  the  con¬ 
ditions  set  forth  in  |  99.21. 

(20  n.S.C.  1232g(b)(l)) 


§  99.21  Conditions  for  disclosure  in 
health  and  safety  emergencies. 

(a)  An  educational  agency  or  institu¬ 
tion  may  disclose  personally  identifiable 
information  from  the  education  records 
of  a  student  to  appropriate  parties  in 
connection  with  an  emergency  if  knowl¬ 
edge  of  the  information  is  necessary  to 
protect  the  health  or  safety  of  the  stu¬ 
dent  or  other  individuals. 

(b)  The  factors  to  be  taken  into  ac¬ 
count  in  determining  whether  personally 
identifiable  Information  from  the  educa¬ 
tion  records  of  a  student  may  be  disclosed 
under  this  section  shall  include  the  fol¬ 
lowing: 

(1)  The  seriousness  of  the  threat  to 
the  health  or  safety  of  the  student  or 
other  individuals; 

(2)  The  need  for  the  information  to 
meet  the  emergency; 

(3)  Whether  the  parties  to  whom  the 
information  is  disclosed  are  in  a  posi¬ 
tion  to  deal  with  the  emergency;  and 

(4)  The  extent  to  which  time  is  of  the 
essence  in  dealing  with  the  emergency. 

(c)  Paragraph  (a)  of  this  section  shall 
be  strictly  construed. 

(20  UB.C.  1233g(b)(l)(I)) 

[FR  Doc.76-5856  Piled  3-l-76;8;45  am] 
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